
California Sportfishing Protection Alliance
“An Advocate for Fisheries, Habitat and Water Quality”

3536 Rainier Avenue, Stockton, CA 95204
T: 209-464-5067, F: 209-464-1028, E: deltakeep@aol.com, W: www.calsport.org

3 November 2009

Mr. Ken Landau, Assistant Executive Officer
Mr. Lonnie M. Wass, Supervising Engineer
Mr. Dale Harvey, Senior WRCE
Mr. Matt Scroggins, WRCE
Regional Water Quality Control Board
Central Valley Region           VIA: Electronic Submission
11020 Sun Center Drive, Suite 200                               Hardcopy if Requested
Rancho Cordova, CA 95670-6144

RE: Revision of Waste Discharge Requirements Order No. R5-2006-0090 (NPDES Permit
No. CA0085189) for city of Fresno and Copper River Ranch, LLC and Consolidated
Land Company and Consolidated Industries Inc. and Fresno Metropolitan Flood Control
District, North Fresno Wastewater Reclamation Facility, Fresno County

Dear Messrs. Landau, Wass, Harvey and Scroggins;

The California Sportfishing Protection Alliance (CSPA) has reviewed the proposed revision of
Waste Discharge Requirements (NPDES No. CA85189) for North Fresno Wastewater
Reclamation Facility (Permit) and submits the following comments.

CSPA requests status as a designated party for this proceeding.  CSPA is a 501(c)(3) public
benefit conservation and research organization established in 1983 for the purpose of conserving,
restoring, and enhancing the state’s water quality and fishery resources and their aquatic
ecosystems and associated riparian habitats.  CSPA has actively promoted the protection of water
quality and fisheries throughout California before state and federal agencies, the State
Legislature and Congress and regularly participates in administrative and judicial proceedings on
behalf of its members to protect, enhance, and restore California’s degraded water quality and
fisheries.  CSPA members reside, boat, fish and recreate in and along waterways throughout the
Central Valley, including Fresno County.

1. The proposed Permit replaces Effluent Limitations for turbidity which were present
in the existing permit; contrary to the Antibacksliding requirements of the Clean
Water Act and Federal Regulations, 40 CFR 122.44 (l)(1).

Under the Clean Water Act (CWA), point source dischargers are required to obtain federal
discharge (NPDES) permits and to comply with water quality based effluent limits (WQBELs) in
NPDES permits sufficient to make progress toward the achievement of water quality standards
or goals.  The antibacksliding and antidegradation rules clearly spell out the interest of Congress
in achieving the CWA’s goal of continued progress toward eliminating all pollutant discharges.
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Congress clearly chose an overriding environmental interest in clean water through discharge
reduction, imposition of technological controls, and adoption of a rule against relaxation of
limitations once they are established.

Upon permit reissuance, modification, or renewal, a discharger may seek a relaxation of permit
limitations.  However, according to the CWA, relaxation of a WQBEL is permissible only if the
requirements of the antibacksliding rule are met.  The antibacksliding regulations prohibit EPA
from reissuing NPDES permits containing interim effluent limitations, standards or conditions
less stringent than the final limits contained in the previous permit, with limited exceptions.
These regulations also prohibit, with some exceptions, the reissuance of permits originally based
on best professional judgment (BPJ) to incorporate the effluent guidelines promulgated under
CWA §304(b), which would result in limits less stringent than those in the previous BPJ-based
permit.  Congress statutorily ratified the general prohibition against backsliding by enacting
§§402(o) and 303(d)(4) under the 1987 Amendments to the CWA. The amendments preserve
present pollution control levels achieved by dischargers by prohibiting the adoption of less
stringent effluent limitations than those already contained in their discharge permits, except in
certain narrowly defined circumstances.

When attempting to backslide from WQBELs under either the antidegradation rule or an
exception to the antibacksliding rule, relaxed permit limits must not result in a violation of
applicable water quality standards.  The general prohibition against backsliding found in
§402(o)(1) of the Act contains several exceptions. Specifically, under §402(o)(2), a permit may
be renewed, reissued, or modified to contain a less stringent effluent limitation applicable to a
pollutant if: (A) material and substantial alterations or additions to the permitted facility occurred
after permit issuance which justify the application of a less stringent effluent limitation; (B)(i)
information is available which was not available at the time of permit issuance (other than
revised regulations, guidance, or test methods) and which would have justified the application of
a less stringent effluent limitation at the time of permit issuance; or (ii) the Administrator
determines that technical mistakes or mistaken interpretations of law were made in issuing the
permit under subsection (a)(1)(B) of this section; (C) a less stringent effluent limitation is
necessary because of events over which the permittee has no control and for which there is no
reasonably available remedy [(e.g., Acts of God)]; (D) the permittee has received a permit
modification under section 1311(c), 1311(g), 1311(h), 1311(i), 1311(k), 1311(n), or 1326(a) of
this title; or (E) the permittee has installed the treatment facilities required to meet the effluent
limitations in the previous permit, and has properly operated and maintained the facilities, but
has nevertheless been unable to achieve the previous effluent limitations, in which case the
limitations in the reviewed, reissued, or modified permit may reflect the level of pollutant control
actually achieved (but shall not be less stringent than required by effluent guidelines in effect at
the time of permit renewal, reissuance, or modification).

Even if a discharger can meet either the requirements of the antidegradation rule under
§303(d)(4) or one of the statutory exceptions listed in §402(o)(2), there are still limitations as to
how far a permit may be allowed to backslide.  Section 402(o)(3) acts as a floor to restrict the
extent to which BPJ and water quality-based permit limitations may be relaxed under the
antibacksliding rule. Under this subsection, even if EPA allows a permit to backslide from its
previous permit requirements, EPA may never allow the reissued permit to contain effluent
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limitations which are less stringent than the current effluent limitation guidelines for that
pollutant, or which would cause the receiving waters to violate the applicable state water quality
standard adopted under the authority of §303.49.

Federal regulations 40 CFR 122.44 (l)(1) have been adopted to implement the antibacksliding
requirements of the CWA:

(l) Reissued permits. (1) Except as provided in paragraph (l)(2) of this section when a
permit is renewed or reissued, interim effluent limitations, standards or conditions must
be at least as stringent as the final effluent limitations, standards, or conditions in the
previous permit (unless the circumstances on which the previous permit was based have
materially and substantially changed since the time the permit was issued and would
constitute cause for permit modification or revocation and reissuance under Sec. 122.62.)

(2) In the case of effluent limitations established on the basis of Section 402(a)(1)(B) of
the CWA, a permit may not be renewed, reissued, or modified on the basis of effluent
guidelines promulgated under section 304(b) subsequent to the original issuance of such
permit, to contain effluent limitations which are less stringent than the comparable
effluent limitations in the previous permit.

(i) Exceptions--A permit with respect to which paragraph (l)(2) of this section applies
may be renewed, reissued, or modified to contain a less stringent effluent limitation
applicable to a pollutant, if:

(A) Material and substantial alterations or additions to the permitted facility
occurred after permit issuance which justify the application of a less stringent
effluent limitation;

(B)(1) Information is available which was not available at the time of permit
issuance (other than revised regulations, guidance, or test methods) and which
would have justified the application of a less stringent effluent limitation at the
time of permit issuance; or (2) The Administrator determines that technical
mistakes or mistaken interpretations of law were made in issuing the permit under
section 402(a)(1)(b);

(C) A less stringent effluent limitation is necessary because of events over which
the permittee has no control and for which there is no reasonably available
remedy;

(D) The permittee has received a permit modification under section 301(c),
301(g), 301(h), 301(i), 301(k), 301(n), or 316(a); or

(E) The permittee has installed the treatment facilities required to meet the
effluent limitations in the previous permit and has properly operated and
maintained the facilities but has nevertheless been unable to achieve the previous
effluent limitations, in which case the limitations in the reviewed, reissued, or
modified permit may reflect the level of pollutant control actually achieved (but
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shall not be less stringent than required by effluent guidelines in effect at the time
of permit renewal, reissuance, or modification).

(ii) Limitations. In no event may a permit with respect to which paragraph (l)(2) of this
section applies be renewed, reissued, or modified to contain an effluent limitation which
is less stringent than required by effluent guidelines in effect at the time the permit is
renewed, reissued, or modified. In no event may such a permit to discharge into waters be
renewed, issued, or modified to contain a less stringent effluent limitation if the
implementation of such limitation would result in a violation of a water quality standard
under section 303 applicable to such waters.

The proposed Permit discusses Pathogens and states that the previous Order established Effluent
Limitations for turbidity.  Turbidity limitations are maintained in the proposed Permit but have
been moved to “Construction, Operation and Maintenance Specifications”; they are no longer
Effluent Limitations.  The Fact Sheet Pathogen discussion states that infectious agents in sewage
are bacteria, parasites and viruses and that tertiary treatment is necessary to effectively remove
these agents.  This discussion also states that turbidity limitations were originally established:
“…to ensure that the treatment system was functioning properly and could meet the limits for
total coliform organisms.  This discussion is incorrect.  First, coliform organism limitations are
also an indicator parameter of the effectiveness of tertiary treatment.  The coliform limitations in
the proposed and past Permit are significantly lower than the Basin Plan Water Quality Objective
and are based on the level of treatment recommended by the California Department of Public
Health (DPH).  Second, both the coliform limitations and turbidity are recommended by DPH as
necessary to protect recreational and irrigated agricultural beneficial uses of the receiving water.
Turbidity has no lesser standing than coliform organisms in the DPH recommendation.  Section
122.44(d) of 40 CFR requires that permits include water quality-based effluent limitations
(WQBELs) to attain and maintain applicable numeric and narrative water quality criteria to
protect the beneficial uses of the receiving water.  There are no limitations for viruses and
parasites in the proposed Permit, which the Regional Board has indicated, are necessary to
protect the contact recreation and irrigated agricultural uses of the receiving water.  Both
coliform and turbidity limitations are treatment effectiveness indicators that the levels of bacteria
viruses and parasites are adequately removed to protect the beneficial uses.  Special Provisions
are not Effluent Limitations as required by the Federal Regulations.  The turbidity Effluent
Limitations must be restored in accordance with the Clean Water Act and Federal regulations 40
CFR 122.44 (l)(1).

The only rational that can explain moving the turbidity from Effluent Limitations to Provisions is
to protect Dischargers from mandatory minimum penalties as prescribed by the California Water
Code, Section 13385.  It is doubtful that it was intent of the legislature in adopting the mandatory
penalty provisions to have the Regional Boards delete Effluent Limitations from permit to avoid
penalties.  The California Water Code states that: “(c) For the purposes of this section, paragraph
(2) of subdivision (f) of Section 13385, and subdivisions (h), (i), and (j) of Section 13385 only,
“effluent limitation” means a numeric restriction or a numerically expressed narrative restriction,
on the quantity, discharge rate, concentration, or toxicity units of a pollutant or pollutants that
may be discharged from an authorized location. An effluent limitation may be final or interim,
and may be expressed as a prohibition. An effluent limitation, for those purposes, does not
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include a receiving water limitation, a compliance schedule, or a best management practice.”
Moving the limitations will not exempt the discharge from MMPs.

2. The Proposed Permit Fails to Include an Effluent Limitation for Turbidity
Despite Reasonable Potential to Exceed Water Quality Objectives, Contrary to 40
CFR 122.44.

The Basin Plan, at Water Quality Objectives for Inland Surface Waters, Chemical
Constituents (p. III-3.00), requires that “[a]t a minimum, water designated for use as domestic or
municipal supply (MUN) shall not contain concentrations of chemical constituents in excess of
the maximum contaminant levels (MCLs) specified in the following Provisions of Title 22 of the
California Code of Regulations, which are incorporated by reference into this plan: Tables
64431-A (Inorganic Chemicals) and 64431-B (Fluoride) of Section 64431, Table 64444-A
(Organic Chemicals) of Section 64444, and Tables 64449-A (Secondary Maximum Contaminant
Levels-Consumer Acceptance Limits) and 64449-B (Secondary Maximum Contaminant Levels-
Ranges) of Section 64449.”   The proposed permit states that municipal and domestic supply is
an existing beneficial use of the receiving stream.  Table 64449-A of Title 22 contains a
Secondary MCL for turbidity of 5 NTU.  An Effluent Limitation for turbidity is required.

Thank you for considering these comments.  If you have questions or require clarification, please
don’t hesitate to contact us.

Sincerely,

Bill Jennings, Executive Director
California Sportfishing Protection Alliance


